4. Energy Facility Stingin New Hampshire
4.1 The Energy Facility Siting Processin New Hampshire

Thesiting of energy facilitiesisacritical aspect of ensuring that New Hampshire continuesto havea
diverse, safeand plentiful energy supply to meet our state’ sfuture needs. However, with theincreasing
regionalization of themarketsfor el ectricity and natura gasinfrastructure, theroleof anindividua stateis
evolving. Inaddition to the need to protect our state’ sinterests and ensure adequate resources, we a so
need to beready to addressfuture siting challengesthat arelikely to arisefrom new technologiesand new
approaches such asco-generation and distributed generation. These diverseissuesunderscorethe need
for New Hampshireto have an effective processfor thesiting of energy facilities.

In recognition of theimportance of siting, in 1990 the New Hampshire L egid ature established a
coordinated approach to the eval uation and permitting of plansfor the siting, construction, operation,
monitoring and enforcement of largeenergy facilitiesand high voltagetransmissonlines. Thisintegrated
multi-agency processfor thereview and permitting of energy facilities hasbeen recognized asasuccessful
approach to streamlining the siting process.

ECS convened ameeting inthe Spring of 2002 to consider New Hampshire' ssiting processwith a
diversegroup of stakeholdersincluding regulators, membersof thesiting committee, applicantswho have
been through the process, utility representatives, and other interested parties. The consensusduring the
discussion wasthat New Hampshire ssiting process hasworked quitewel |, and with the exception of the
needtofinaizethesting committee’sadministrative rules, most did not seeaneed for mgjor changestothe
siting processat thistime. However, it was acknowledged that the State should explorewaysto review
some projectsthat fall outside of the scope of New Hampshire’ ssiting process, namely smaller projects
such asdistributed generation and renewabl etechnol ogies.

Thepurposeof thissectionisto providean overview of New Hampshire ssting Satute, thesiting eva ua:
tion committee, theprocessfor an goplicant, andidentify potentia future needsfor the stat€ sSiting process.



4.2 The Satutory Framework

New Hampshire's* one-stop shopping” permitting approach to siting energy facilitiesisgoverned by
the State' sEnergy Facility Siting Evaluation Committee (SEC). Thisintegrated process, created by RSA
162-H, requiresthat the eight state agencieswith jurisdiction over energy facilitiesst asajoint committee
to review proposed energy projectsinthestate. Thisapproach providesasingleforum for anapplicant to
present anintegrated application, avoiding the duplication that might occur if separate applicationshad to
bereviewed by each agency with jurisdiction over aportion of aproposed project.

Thesting statute begins by explicitly making theimportant connection between energy, theenviron-
ment, the state’ seconomy, land use policy, and public health by stating:

Thelegidaturerecognizesthat the sdection of Sitesfor energy facilitieswill haveasgnificant
impact upon the welfare of the population, the economic growth of the state and the
environment of thestate. Thelegidature, accordingly, findsthat the publicinterest requires
that itisessentia to maintain aba ance between the environment and the possible need for
new energy facilitiesin New Hampshire; that undue delay in construction of any needed
facilitiesbe avoided; and that the state ensurethat the construction and operation of energy
facilitiesistreated asasignificant aspect of land use planning inwhich al environmentad,
economic and technical issuesareresolved in anintegrated fashion.

RSA 162-H:1, I.

Toensurethat all possibleimpactsthat may result from aproposed energy facility areconsideredin
the permitting process, the SEC includesfifteen officid s (or their designees) from eight State agencies:

» Commissioner of the Department of Environmenta Services, Chair of SEC

* Director of the DESWater Division

* Director of the DESAIr ResourcesDivision

» Thethree Public Utilities Commissioners, with the Chair of the PUC asVice Chair of SEC
* The Chief Engineer of thePUC

» Commissioner of the Department of Resourcesand Economic Devel opment (DRED)
* Director of Parksand Recreation, DRED

* Director of the Division of Forestsand Lands, DRED

» Commissioner of the Department of Health and Human Services

* Executive Director of the Fish and Game Department

* Director of the Office of State Planning

* Director of the Governor’s Office of Energy and Community Services

» Commissioner of the Department of Transportation
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The statute al so includes an Assistant Attorney General as” Counsel for the Public.” ThePublic
Counsd representsthe public“in seeking to protect thequality of the environment and in seeking to assure
an adequate supply of energy,” andistreated asaformal party. (RSA 162-H:9). The participation of
Public Counsel doesnot prevent any member of the public from participating inthe process, but SEC may
requirethat individua personsconsolidatetheir caseswith the Public Counsdl if the Committeefindsthat
their interestsare” substantialy identical.” Theroleof Public Counsel hasprovento beanimportant one
with respect to environmental issues, and public health and safety concerns.

Although the participating agencieswith jurisdiction over the different aspectsof aproposed project
dothework of reviewing the application and devel oping the certificate, permitsand conditions, the Com-
mittee may not delegatethe authority to hold hearings, issue certificates, actualy determinethetermsand
conditionsof the certificate, or enforce acertificate (RSA 162H:4, 111). However, the Committee may
delegateto aspecific agency or official theauthority to “ specify the use of any technique, methodology,
practice. . . or theauthority to specify minor changesin theroute alignment” when new informationis
available. RSA 162-H:4, l11-a

The dtatute providesthat in order to undertake the thorough review necessary for an energy facility,
the Committee, along with Public Counsel, may conduct all reasonabl e studiesand investigations asit
deemsappropriateto carry out the purposesof thesiting process. Thisincludesthehiring of consultants,
legal counsel and other staff. The costs of undertaking these studiesand hiring necessary expertsand
counsal must be borne by the applicant.

4.3 The Sting Process

Thesiting processappliesonly to large projects, defined asthose over 30 megawatts, transmission
linesover 100 kilovoltsand morethan 10 miles, and energy facilitiessuch asrefineries, gas plants, pipe-
lines, and storage and unloading facilities. RSA 162-H:2.1 However, aproject that does not meet these
requirementsmay a so be brought withinthe SEC processif the applicant requeststhat SEC takejurisdic-
tion, or if two“ petition categories’ aslistedin RSA 162-H:2, XI makesuch arequest. Those categories
include 100 or moreregistered votersin ahost community or abutting community, or the sel ectmen of
thosecommunities.

Asaresult of thisability to “opt-in” to the SEC process, an applicant for a project lessthan 30
megawatts could utilize the SEC processto preempt local jurisdiction, aswell asto accessthe aggressive
schedulethat the statute requires SEC to follow.

1The statute originally included “bulk power supply facilities,” but the following languageis now in effect:

After the date when competition has been certified to exist, pursuant to RSA 38:36, in that portion of the state or in
more than half of the state aswhole, all proposed el ectric generating facilities of capacity greater than 30 megawatts
shall be considered energy facilities, and shall not be considered bulk power supply facilities. RSA 162-H:5, 1V (b).
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Theentiresiting processmust take place within 9 monthsfrom thetime an applicationisaccepted as
complete. Upon thefiling of an application, the Committee must forward the application to each state
agency with jurisdiction over any aspect of the proposed project. Each agency must then conduct a
preliminary review of the gpplicationto determineif itiscomplete. If theapplicationisnot sufficient, the
Committee notifiesthe applicant of the deficienciesand indicateswhat information is needed, and the
applicant has 10 daysto curethedeficienciesor to fileanew complete application. The Committee must
decide whether or not to accept the application within 60 days of filing, defined asthe date when the
application wasfirst submitted to the Committee.

If the Committeefindsthat “ other existing Statutes provide adequate protection of the objectives’ of
thesiting tatute, it may, within 60 days of thefiling, exempt the application from therequirementsof the
statute. Anexemption requiresthat the Committeefind that:

1. Other statutes, rulesor regul ations meet the purposes of the siting statute;

2. Itisappropriatefor the application to be reviewed by agencieson the Committee, and
that they may do so without the requirementsof 162-H;

3. Theagencieswith jurisdiction over the project may meet the goals of the statute; and

4. Environmental impactswill be addressed by federa, stateor local lawsor rules.

RSA 162-H:4, I V.

When the Committeefindsthat an applicationiscomplete, it must hold at |east one public hearingin
the county wherethefacility will belocated. Thefirst hearingisheld within 30 daysafter acceptance (90
daysafter filing). Atthisfirstinformational hearing, the applicant must present information about the
gpplicationto the SEC and the public. Thishearing takesthe place of any other hearing that would usualy
be required by such a proposed project, including those related to local land use regulation or state
environmental regulations. Thisisacentra aspect of the SEC, asit bringstogether thereview of all agpects
of theproposed project, preempting local control and providing oneforumfor local citizensto haveinput
inthesiting process.

Withtheexception of additiona informationa meetings, al futurehearingsin the application process
areadversarial. These hearings may be heldin Concord or in the county where the proposed project
would belocated, and thelocationisat the discretion of the Committee.

All agenciesmust report their progresson review of the application within five months after accep-
tance, including draft permit conditions and any additional information that is needed to make afinal
decision. Itiscustomary during thisprocessfor an applicant to meet with the various state agenciesto
work through the details of each permit that isneeded for the project, asthe permit conditions set by the
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SEC are one of themost important aspects of the application process. These conditionsare devel oped
with guidance and recommendations from the various agencies with expertise in areas such aswater
quality, public health, engineering, safety, and historical resources, in order to provide adequate protec-
tionsfor public health, natural resources, and the state’senvironment. Local issuesare also often ad-
dressed through conditions placed upon the certificate.

Any state agency with jurisdiction over the project must submit afinal decisionwithineight months
after acceptance of theapplication. Finally, the SEC must decidewhether toissueor deny a* certificate of
steandfacility” within nine monthsfrom acceptance of the application. The Committee may, duringthe
review process, temporarily suspend thetimeframe discussed aboveif it findsthat doing soisinthe public
interest.

Thedtatute a so providesenforcement authority for the Committee after the certificateisissued. The
Committee may, at any timethat it determinesthat any term or condition of any certificateissuedisbeing
violated, order that the violation beterminated. A recipient of such anotice has 15 daysto addressthe
violation, andif they do not, the Committee may suspend the certificate. Apart from emergencies, the
Committee must providewritten notice of the suspension, including thereasons, and provide an opportu-
nity for aprompt hearing.

The Committee may also suspend acertificateif it determinesthat an applicant hasmadea” materia
misrepresentation” initsapplication, or if additional information showsthat the applicant violated the Stat-
uteor rulesgoverning the project. The Committee may revokeacertificate that has been suspended after
90 days, after written notice and an opportunity for ahearing to addresstheissues.

4.4 Certificate Requirements (Findings)

The certificateissued by the SEC, after thereview process outlined above, authorizesthe applicant
to proceed with the planned facility. Thecertificateisconsidered afinal action of the Committee, andis
subject only tojudicia review. The Committee must find that the proposed siteand facility:

1. Will not interferewith the orderly devel opment of the region with due consideration giventothe
viewsof municipa and regiond planning commissionsand municipal governing bodies,

2. Will not have an unreasonabl e adverse effect on aesthetics, historic Sites, air and water quality,
thenatural environment, and public health and safety;

3. That operation iscons stent with the state energy policy established in RSA 378:37; and

4. That the applicant hasthe adequatefinancial, technical, and managerial capability to assure
construction and operation of thefacility in continuing compliancewith thetermsand conditions

of thecertificate.
RSA 162-H:16, I V.
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A magjority of the Committee must make thesefindingsbased upon therecordinthecase. Inadditionto
thesefindings, thetermsand conditions placed upon the certificate are another important aspect of the
siting process. Thosetermsand conditions canincludeabroad array of i ssues, including those under the
jurisdiction of any state or federal agency involved inthe project, and any “ such reasonabletermsand
conditionsasthe committee deemsnecessary and may providefor such reasonable monitoring procedures
asmay benecessary.” RSA 162-H:16, V1.

45 Certificate Termsand Conditions

The broad and often overlapping expertise of the state agencies that make up the SEC bringsa
wealth of resourcesto the Committee’ s decisionmaking process. Thoseareasof agency jurisdictionand
expertiseinclude wetlands, energy policy, safety, historic preservation, statelands, transportation, and
public hedth. From apractical perspective, athoughit isthe Committeeaswholethat issuesthetermsand
conditionsthat accompany acertificate, it isthe agenciesthemsalvesthat draft thosetermsand conditions
and make recommendationsto the Committee.

Onceaproposal issubmitted to the SEC, the Committee forwardsacopy of an application to each
state agency with jurisdiction over aproposed project. Thisincludesany state agency with jurisdiction
over the project under any state or federal law. Each agency must conduct a preliminary review to
determineif the applicationiscompletefor its purposes, and if it determinesthat the applicationisnot
complete, theagency must notify the Committeeand specify what additiona informationisnecessary RSA
162-H:7, 1V. Thiscommunication with the Committee should take place during thefirst 60 daysafter filing
so that the Committee can makeits determination on compl eteness of the application.

Oncetheapplicationisdeemed complete and isaccepted by the Committee, the agenciesfocuson
reviewing theapplication, conducting Sitevisitsif necessary, and drafting the necessary permitsand condi-
tionsfor thecertificate. Each agency must report its progressto the Committee within five months of the
acceptance of theapplication, including draft permit conditionsand any additiona informationthat isneed-
ed, according to RSA 162-H:6, V. All agencies having jurisdiction over the project must submit final
decisionson the pertinent parts of the application to thefull Committee no later than el ght months after
acceptance, asrequired by RSA 162-H:6, V1.

The SEC gtatute makesclear that the Committee may delegateitsauthority to set specifictermsand
conditionsto the state agencies or officialswho are represented on the Committee. Thisdelegation of
authority alowstheagency withjurisdiction over aparticular part of aproposed project to* specify theuse
of any technique, methodol ogy, practice or procedure,” or to require minor changesin route alignment of
atransmissionlineor pipeline. RSA 162-H:4, 111-a. Any such requirements must be approved by thefull
Committee,
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4.6 The Sting Application Requirements

An applicationfor acertificate of steand facility must be submitted to the Chairman of the SEC. The
application must include sufficient information for the Committeeto makethefindingsrequiredin RSA
162-H:16, IV discussed above. An application must include compl eted applicationsfor each individual
agency with jurisdiction over any aspect of the project, and must, according to RSA 162-H:7, V, provide
thefollowinginformation:

* Detailson thetype and size of each mgjor part of the proposed facility;

* Thepreferred siteand any other potentia sitesfor each major part of the proposed facility;

* All impactsof the proposed facility onthe environment;

* Proposalsfor studying and resol ving environmental problems associ ated with the project;

» The gpplicant’sfinancial, technical, and managerial capability for construction and operation;

» Documentation that written notification, including copies of the gpplication, have been provided to
the governing bodiesof each community inwhichthefacility would belocated; and

* Any additiona information needed for the Committeeto fulfill the purposesof the siting Satute.

Previousapplicationsare onfilewith the Department of Environmenta Services, and may be con-
sulted by applicantsfor guidancewith format.

4.7 Sting Evaluation CommitteeAdminigtrative Rules

In addition to providing theinformation required by the statutein an application, an applicant must
also consult the SEC’'sadministrativerules. The Committee currently operatesunder draft rules, andis
expected to promulgatefina rulesin 2003.

4.8 Non-jurisdictional Energy Facilities

Projectsthat do not fall within SEC’sjurisdiction may opt in under the statute, or must comply with
applicablelocal ordinanceand state environmenta statutesand rules. Asdiscussed below in Chapter 8,
siting of new sources such aswind, solar, and ocean-based generation face potentia siting challengesdue
togtinginremotelocations. The SEC, workingwith Energy Planning Advisory Board proposed earlier,
should begin aprocessto consider how best to addressthe uniqueissues presented in the siting of new
energy resources such asrenewabl es, co-generation, and distributed generation.



4.9 Thelmpact of Regional | ssueson Energy Facility Siting

Asdiscussed in Chapter 5, siting isoften aregional issue, and facilitiessited in New Hampshiredo
not necessarily power our state’'shomes and businesses. In addition, the Base Caseforecast, set forthin
Chapter 3, projectsthat New England will not see significant increased siting until approximately 2017. As
aresult, most activity in siting energy facilitiesover the next ten yearsislikely to deal with renewable
energy, distributed generation, and other aternative formsof energy production.

Inan effort to addressthe siting chal lengesthat currently exist onamulti-stateand regional level, the
National Governors Association (NGA) hasproposed that GovernorsformaMulti-State Entities (M SE)
committeeto coordinate transmission planning, certification and siting at theregional level. AnMSE
would be established by amemorandum of understanding, and governed by established by-laws. The
proposed M SE would not overrule state authority, nor would it advocatefedera preemption of statesiting
authority. However, it would ensurethat regional and state needs are addressed in transmission planning,
rather than leaveal planning to regional transmission organizations (RTOs). Thisregional transmission
planningwould also includethereview of dternativesto new transmission lines, such asenergy efficiency
and | oad response programs. The M SE would also recognize that siting and certification processesneed
to assureatimely resolution for all parties. 1f adopted, an M SE would adopt aset of best practicesfor
member statesand integrateinto an Interstate Protocol .2

Many of theseregiond effortsded with thesiting of transmission and distribution resources, whichin
New Hampshireare often under the PUC'sjurisdiction, rather thanthe SEC's. Onemagjor issueregionaly
ishow to recover the costsof new transmission, particularly with the emerging wholesa e e ectricity mar-
ketstrading acrosstheregion. How these costs are assigned among statesin our region isacomplex
matter, especialy when the beneficiaries of investmentsarelimited to al oad pocket or congestion area.
TheNationa Association of Regulatory Utility Commissionershastaken the position that the FERC should
establishapricing policy that determineswhether the costs of atransmission expansion or upgradearethe
responsibility of the* cost-causer” if the project isnot withinthe publicinterest of theregion asawhole.
However, many partiesincluding state regulatorsand FERC arereviewing aternative approaches.

One approach under consideration isLocational Marginal Pricing (LMP). LMP allows market
participantsto determinewheretransmission upgradesor new lineswill reduce coststhat arerising dueto
congestion. Upgradesor new lineswould be theresponsibility of the companiesthat hold financia trans-
mission rights(FTRs) that they could retainfor their own use or sell to other market participants.

2See the “Interstate Srategies for Transmission Planning and Expansion,” areport of the National Governors
Association’s Task Force on Electricity Infastructure (www.nga.org).
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Theseand other issuesunder discussion at theregional level underscore the need for New Hamp-
shire to provide resources to the PUC and other agencies to adequately represent the state in these
important discussions.

4.10 Recommendationsfor | mproving the Siting Process

Insum, New Hampshire' sintegrated approach of bringing together severa state agencieswith over-
lapping jurisdiction to review energy siting applicationshasworked well. However, the state needsto
address how to approach projectsthat are not within SEC’ sjurisdiction, including smaller projects, re-
newabl es, co-generation, and distributed generation. The SEC, working with Energy Planning Advisory
Board proposed earlier, should convene discussions with stakeholdersto consider how to addressthe
uniqueissues presented in the siting of new energy resourcesthat arenot typically within thejurisdiction of
the Committee.

The SEC should a so work to strengthen tiesto the State’ seffortsto represent our interests at the
regional and national level, perhapsby working with the PUC and the proposed Energy Planning Advisory
Board to ensurethat the State hasthe appropriate resourcesto participate regionally. The SEC should
ensurethat any regiona siting committees, such asthe NGA proposal discussed above, takeinto consid-
eration the Committee’ swork. Similarly, the SEC should work to ensurethat regional issuesand planning
are considered by the Committeeinitsdeliberationson proposed projects.

The SEC will be undertaking arulemaking processin 2003, which providesan opportunity to ad-
dressany issueswith the process.
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